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                                                                                   Date: July 10, 2008


Revision to Minor Contract Revision (MCR) Process

This bulletin addresses clarification and simplification of the existing Minor Contract Revision (MCR) process for construction contract changes determined to be minor. The MCR process encompasses all contract changes that are not specifically defined in the CDOT Construction Manual to be major changes.   Recent audits of construction projects uncovered a pattern of problems with payments for small, unplanned items or equipment, including problems with the cost justification analysis, the way the items are paid for, and the tracking of MCR’s throughout the project.   

For those instances where the Project Engineer identifies work that needs to be performed but is not included in the Contract, the Project Engineer will initiate the procedures in Site Manager to add appropriate new items to the Contract.  Existing contract bid items are not to be used for new work added to the project which can be best quantified with other items included in the CDOT Item Code listing.  In such a situation, using existing contract items inappropriately could skew the future CDOT Cost Data history. 

The changes to Section 120.7 Change Orders addressed in this bulletin are aimed at simplifying the documentation preparation and analysis of the pertinent supporting information for minor (MCR) CMO’s.  The significant changes are summarized as follows: 

· The range for price justification in Section 120.7.6.2 for Contractor’s Cost Analysis and Independent Cost Analysis was increased from 10 percent to 15 percent.
· A two-tiered process for the independent cost analysis was established for analyzing costs of minor (MCR) CMOs. An estimated approach may be used for MCR’s between $0 to $10,000 and a more detailed approach for MCR’s over $10,000.  See examples in the revised text. 
· For minor (MCR) CMOs, Project Engineers are encouraged to prepare the justification letter attached to all MCR change orders (CDOT Form 90’s) in an electronic format which can be easily updated and transmitted to Resident Engineers and Program Engineers for their review during the project.  This electronic format letter can be updated as MCR’s are added to the project. The letter can then serve as a cumulative single Letter of Explanation at the end of the project. The letter with all of the MCR Form 90’s attached should be submitted to the Region Program Engineer for final signature near the completion of the project. 

Attached below is the replacement Section of 120.7, Change Orders, revising the July 2002 (Revised June 2004) CDOT Construction Manual [pp. 100-100 through 100-126].  Revised section 120.7 has been formatted so that you can just replace pages 99 through 126 in your Construction Manual.  Please note that the changes made in 2004 are indicated by a thin vertical line in the margin, and the changes made in 2008 are indicated by a thick vertical line in the margin.
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If you have questions, please contact the Area Engineers in the Project Development Branch.  Training will be forthcoming in summer 2008 in each Region to implement this important contract administration change.  Contact Karen Sullivan in Project Development Branch for the dates and times for the upcoming training. 
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120.6.3.2  Requests for Additional Funds


If the projected completion cost is expected to exceed the project commitment amount for the current project budget, the Region is required to request additional funding by submitting Form 1186 – Contract Funding Increase/Decrease and Approval Letter (Funding Letter) to the CDOT Controller. This submission should be made at least two weeks prior to paying an estimate that will exceed the project commitment amount. The project commitment amount is equal to the amount of the Contract (i.e., bid amount) plus the projected amount of all planned force account work. 


If the projected completion cost exceeds 115 percent of the latest Transportation Commission action, the Region is required to obtain Transportation Commission approval. 


For further information, see CDOT Procedural Directive 40.1 – Project Financial Status During Preconstruction and Construction. Contact the Region Business Manager or the Center for Accounting for any needed assistance. See the example and instructions in Appendix B.


120.6.3.3  Processing of Funding Letters


A funding letter must be submitted and approved before any amount that exceeds the project commitment amount can be paid to the Contractor. The Region is responsible for determining when a funding letter should be submitted on a project (see Section 120.6.3.2). The following procedures should be used to process funding letters:


· The Region will complete the funding letter per the instructions and submit the completed funding letter to the CDOT Controller.


· If submitted electronically or faxed, the signed original hard copy must be immediately forwarded to the CDOT Controller.


· If the project has adequate funds, the CDOT Controller will approve and execute the funding letter.


· Once approved, the CDOT Controller will forward electronic mail notification and the approved hard copy to the Region.


· If there are inadequate funds for the project, the CDOT Controller will immediately notify the Region Program Engineer that the increase in funding was not approved. 


120.7  CHANGE ORDERS 

120.7.1  General Requirements

A change order is a construction-industry accepted term for a change in the scope, specifications, pay items, project limits, duration, or design of a project, as compared to the original Contract requirements. Change orders are legal documents that revise the terms of the original Contract between CDOT and the Contractor. A change order may also be used to supplement an existing agreement with an entity or a utility company; however, an agreement must first exist before a change order can be executed to modify the original agreement. Appendix C presents many examples of commonly occurring types of change orders. 


120.7.2  Administrative Settlements

Every change order should be a fair and equitable agreement between CDOT and the Contractor. Change orders should not be affected by the personalities of either CDOT or Contractor personnel. Change orders at the Project Engineer/Region level must be based on a contractual basis using factual information to conform to Colorado Revised Statutes.


The Chief Engineer is the only CDOT individual with authority to make an administrative settlement between CDOT and a contractor. CDOT Policy Directive 16.0, Regional Transportation Director Authority for Administrative Settlement of Construction Contract Claims, delegates authority to Region Transportation Directors (RTD’s).  Region personnel other than the RTD cannot make administrative settlements. An administrative settlement is defined as a change order that is not based solely on a contractual basis using factual information.


Consider the following example: The Contractor submits a request for $100,000. The Project Engineer evaluates the request, reviews the Contract documents and is unable to support the request based on the facts and Contract requirements. 


The Project Engineer considers the impacts that may result if the Contractor's request is denied and the Contractor files a claim. The Project Engineer and his staff are busy, and responding to a claim will require a great deal of time and effort.


It will probably be necessary to hire a claims consultant to assist in preparing the claim response, which will be expensive. If the claim is not settled and arbitration is necessary, costs will increase and additional time and effort will be required by the Project Engineer and his staff. The Project Engineer determines that the impacts of denying this request will be significant and doesn't have time to prepare a claim response. 


Even though the request cannot be supported by the facts and Contract requirements, the Project Engineer makes a monetary offer to the Contractor. This is an administrative settlement regardless of the amount offered ($1,000 or $50,000) and cannot be made 

by Region personnel other than the RTD.


If the request cannot be supported by the facts and Contract requirements in 

accordance with subsection 105.21 of the Standard Specifications, the Project Engineer 

must deny the request. The Project Engineer should discuss denial of the request with the appropriate Area Engineer.


If a portion of the request is justified, the Project Engineer should execute a change order for the portion that is justified. 


The Contractor must file a claim to pursue the request or the portion of the request that was not justified.


120.7.3  Preparation of Change Orders



120.7.3.1  Requirements and Responsibilities


The change order should be completed and signed by the Contractor prior to the start of the added or changed work. The Resident Engineer is responsible for approving all change orders. Refer to the pre-approval requirements in section 120.7.5.


In some cases, time constraints may prevent this from occurring. If it is necessary to commence work before the change order is completed, the Project Engineer must provide the Contractor with a written authorization to proceed. It is important that this authorization be as specific and accurate as possible to avoid further costs that may result from any confusion. The authorizing document should contain as much of the information required on the change order as possible. The Project Engineer may use a letter or Form 105 – Speed Memo to issue the authorization. The authorization must describe the specific work being authorized, the basis of payment, the applicable specifications, and the method of measurement. The basis of payment will be one of the following: Contract unit prices, agreed unit prices, lump sum or force account. When the basis of payment is agreed unit price or lump sum, the memo must include the actual agreed unit price or lump sum. The change order should be completed and executed as soon as possible. 


The Form 90 – Contract Modification Order is used to document all changes to the original Contract.  See Section 120.7.7 for Types of Change Orders.  For change orders considered minor (Minor Contract Revision or MCR), it is acceptable to include more than one MCR line item on each Form 90.  

The Project Engineer will submit a copy of the Minor Change Order Items Summary worksheet from SiteManager Accessories to the Resident Engineer and Region Program Engineer for review on a monthly basis as the items are added to the Contract. Upon completion of the project, all minor change order (MCR) Form 90’s shall be packaged and submitted by the Project Engineer with one Letter of Explanation to the Region Program Engineer for final signature.  The approved Letter of Explanation and MCR package will then be forwarded on to the Project Development Branch by the Region Finals Engineer.    

120.7.3.2  Required Information


Change orders must be prepared in a clear and concise manner to effectively communicate to the Contractor the exact work to be performed, the applicable specifications, the basis of payment, and the impacts to contract time. Only contractual and factual information should be presented in the change order.  Change orders will include the following information:


1. Heading Information. Ensure that the heading information on the Form 90 is correctly completed including the change order and/or minor contract revision line item reference. 


2. Cost Adjustments. Include the estimated increase or decrease in project cost associated with the change order. 


3. Opening Statements. The use of one of the following opening statements is required on all change orders


· “You are hereby authorized to ... .”


· “Your Contract is hereby modified to include … .”


· “Your Contract is hereby revised to ... .”


4. Minimum Information. The change order must clearly describe, at a minimum, the following information:

· description of work;


· location of change;


· description of materials, including quantities and specifications;


· construction requirements including plan and specification references;


· method of measurement; and 


· basis of payment.


5. Contract Time. Ensure that contract time is properly addressed in the change order. If no time will be granted, add the statement “No Additional Time” to the change order. 



6. Attachments. If attachments are necessary, ensure that each attachment contains the project number and project code and is sequentially numbered and referenced in the change order. If new or revised plan sheets are required, ensure that they are referenced as attachments to the change order and sealed by the responsible designer, as discussed in CDOT Procedural Directive 508.1 – Professional Engineer’s Stamp.


120.7.4  Statewide Uniformity

The Area Engineer is responsible for providing subject matter expertise, ensuring statewide uniformity, and monitoring change orders for completeness and conformance with established CDOT policies and procedures. The Area Engineer is not, however, authorized to approve change orders. The Project Engineer must contact the Area Engineer for advice and assistance on all Contract Modification Orders except those for Minor Contract Revisions.  At a minimum, the following items will be discussed: 


· circumstances precipitating the change order;


· items of work to be included in the change order;


· basis of payment and justification for the prices being authorized; and


· justification of any time extensions.


120.7.5  Pre-Approval Procedures for Change Orders

Regardless of the funding source, the Project Engineer must obtain pre-approval from the Resident Engineer before the Contractor signs a change order; and, upon notification, the Resident Engineer should consult with the Region Program Engineer in responsible charge of funding decisions.


For projects with Federal oversight, written pre-approval from the FHWA Operations Engineer is required for all change orders that include changes to specifications or major design changes that meet any of the following conditions:


· significant revisions to design features;

· sizable price adjustments;

· revisions to project scope or limits;

· changes to approved environmental features; or 

· change orders that are estimated to cost more than $250,000.

The Resident Engineer must pre-approve the change order before the Project Engineer requests pre-approval from the FHWA Operations Engineer.


Other pre-approvals may also be required, as discussed in Section 120.7.7.


120.7.6  Letter of Explanation



A Letter of Explanation is required to justify each Contract Modification Order.  This letter is not distributed to the Contractor.  Since the Letter of Explanation will provide the essential information to support sufficient justification, it is not necessary to provide a detailed explanatory narrative or justification on Form 90 – Contract Modification Order. 


It is acceptable to submit one letter of explanation for all of the minor (MCR Type) change orders at the completion of the project.  In preparation for the Final MCR Letter of Explanation, it is acceptable to use the “MCR Worksheet” or similar aid to document MCR explanations.  Like a letter, this document can be updated as MCRs are added, and forwarded to appropriate approving authorities for review.   At the end of the project, the Project Engineer can electronically copy information from the MCR Worksheet onto CDOT Memorandum Letterhead for transmittal to the Program Engineer for approval.  A copy of the “MCR Worksheet” is available from the Area Engineers. 

120.7.6.1  Content Requirements

The Letter of Explanation must contain sufficient information for a person unfamiliar with the project to review and understand the change without additional assistance (see Appendix C). The following information must be included in the Letter of Explanation:


1. Description of Work. Fully describe the modifications to be performed.

2. Explanatory Narrative. Provide a clear and detailed explanation of why the change is being made.

3. Measurement and Payment. Include the method of measurement and the basis of payment that will be used to pay for the work.

4. Contract Time. Explain the impact the change will have on contract time. If time will be added to the Contract, ensure that the letter thoroughly justifies the extension. Time extensions should only be granted if an analysis of the project schedule determines that the change will cause the Contractor to exceed the original contract time.  

5. Price Justification. Include justification for each price to be paid for the work. See Section 120.7.6.2 for additional information on price justification.

6. Conversations and Concurrence. Include the dates and with whom (name and section) conversations were made and when concurrence was received from the responsible design engineer and any specialty units (e.g., Staff, Region, consultant). The Professional Engineer of Record should review and approve changes to design plan sheets. Also include the date when the change order was discussed with the Area Engineer (see Section 120.7.4).



7. Financial Status. Describe the financial status of the project. See Section 120.7.6.3 for documentation requirements.   

8. Budget Action. Include an explanation of budget action as discussed in Section 120.7.6.3.

9. Status of Work. Include a notation regarding work status, such as “No work has started” or “Because of the emergency nature, work has commenced.”

120.7.6.2  Price Justification


When the proposed basis of payment is an agreed unit price or lump sum, a justification for the basis of payment must be included in the Letter of Explanation. Federal and state statutes require that a cost justification accompany all change orders.  The purpose of the cost justification is to establish or verify a reasonable cost for the work, not to determine exact costs.  The price will be justified by one of the methods discussed in this Section. Contact the Area Engineer, as needed, for advice and assistance.


The justification documentation will be attached to the Letter of Explanation and included with the original copy of the change order.


120.7.6.2.1  Contractor Cost Analysis


The Project Engineer may request that the Contractor furnish a detailed cost analysis.  The Contractor is not required to provide a cost analysis.  To be used for price justification, the cost analysis will include breakouts of all costs for:


· labor, 


· specific equipment, 


· material, and 


· an appropriate allocation of related fixed costs (i.e., overhead).


Fixed costs are usually offered as a percentage loading of the direct costs. A fixed cost of 15 percent or less is acceptable.  A fixed cost greater than 15 percent should be analyzed for reasonableness and justified in the explanation letter.


The Project Engineer may use the cost analysis to justify an agreed unit price or lump sum, provided that the analysis is reviewed for reasonableness by the Project Engineer and the Letter of Explanation contains the following statements: 

· ”The labor and equipment hours are reasonable”.”

· “The labor rates and the equipment rates are reasonable.”

· “The material quantities and prices are reasonable.”

· “The total cost, including overhead, is reasonable.” 


To help the Project Engineer determine if the cost analysis is reasonable, he may use wage decisions, contractor payrolls, the Rental Rate Blue Book of Rental Rates for Construction Equipment, average equipment rates from the QC Training Manual for Construction Contract Administration, quotes from equipment rental firms and material suppliers, or other sources. The Contractor’s Cost Analysis is not required to use exact numbers from any of these suggested reference sources. 

For Contract changes that are considered minor (MCR), the Project Engineer need only to review the Contractor’s Cost Analysis  for accuracy and completeness and attach it to the Letter of justification.   The Project Engineer shall  include those statements described above as required for the MCR Letter of Explanation verifying that the costs have been reviewed, properly documented, and are considered reasonable. No further documentation is required to be submitted beyond what is stated here for minor (MCR) change orders. 


120.7.6.2.2  Independent Cost Analysis


The Project Engineer may prepare an independent force account analysis to justify an agreed unit price or lump sum. The unit price or lump sum justified by this method should not exceed the total cost determined by the Project Engineer’s independent force account analysis by more than 15 percent.  

To help the Project Engineer estimate the costs, he may use wage decisions, contractor payrolls, the Rental Rate Blue Book of Rental Rates for Construction Equipment, average equipment rates from the QC Training Manual for Construction Contract Administration, quotes from equipment rental firms and material suppliers, or other sources. The force account cost analysis is not required to use exact numbers from these reference sources. The intent is to provide a simple but reasonable cost estimate. 

For a major contract change, a more detailed analysis is required as outlined in CDOT Standard Specifications, subsections 109.04(a) through 109.04(e). The Project Engineer shall provide all necessary documentation to justify the costs documented in the cost analysis.  


For minor change orders (MCRs) a tiered approach for handling smaller cost changes and larger costs is acceptable.  For MCR’s under $10,000(use aggregate amount) an estimated method as shown in the following example may be used.  For MCR’s over $10,000 a more detailed analysis is required using payrolls, invoices, equipment rates following the method outlined in the CDOT Standard Specifications, subsections, 109.04(a) through 109.04(e). 

Example Minor Change Order 0$ to $10,000 – Estimated Method

Ex: Added item 603-30036 36inch Steel End Section, Contractor submitted price $1,200 each for 1 each.  Total cost $1,200.00.  Project Engineer FA analysis:


 Labor: 
Laborer  4hr X $20/hr = 


$  80




Operator  4 hr X $30/hr=


$120


Equipment: 
Combination Loader 4hr X $ 90/hr = 
$360




Pickup @ 4hr X $50/hr =


$200


Materials: 
1 End Section @ $400/Each = 

$400









$1,160


Price of up to $1334 is acceptable.

The Force Account estimate procedure as stated above shall be used only when the total dollar amount of the minor (MCR) contract change is equal to or less than $10,000.  

 Example MCR /Major Change Order Over $10,000 – Estimated Method


Repair to Existing MSE Wall:  The Contractor submitted a lump sum cost of $12,500.00 to repair the wall.  This work includes the removal of block facing, excavation of existing material, and the replacement of backfill material and blocks.  Concrete slope and ditch paving will be placed to prevent further erosion.  


The information below includes wage rates taken from the project Wage Decision and rounded to the nearest dollar, equipment rates from the 2007 historical data in the QC Manual and rounded to the nearest dollar, and material rates that were quoted by the suppliers.

Labor 


Laborer (3) 
144 hr. x  $18.00/hr.


$2,592.00


Operator
48 hr. x $20.00/hr.


     960.00




67% loading 



  2,380.00



Labor Total



$5,932.00

$5,932.00


Equipment


Flatbed Truck  16 hr. @ $20.00/hr.

$   320.00

$   320.00


Rental Equipment 

Backhoe
6 days @ $200/day


$ 1,200.00




10% Loading 


      120.00




Rental Equipment Total

$ 1,320.00

$ 1,320.00


Materials


Concrete Cl B  14 CY @  $250.00/CY

$3,500.00    


Facing Blocks  100 each @ $12.00 each

  1,200.00




15%  loading



     705.00

                        Materials Total                          
$5,405.00

$5,405.00


Subtotal








$12,977.00


Administrative loading per 109.04(e)




       640.00


Total









$13,617.00


Therefore, the contractor’s submitted price of $12,500.00 is acceptable.


120.7.6.2.3  CDOT Cost Data Book



Price justification should be performed by comparing the unit prices with those documented in the latest version of the CDOT Cost Data Book. If the proposed unit 

price is unreasonable or significantly greater than the average unit price in the most recent CDOT Cost Data Book, further justification must be provided. It may be 

necessary to review the detailed data for the item.


Occasionally, the price in the CDOT Cost Data Book will be sufficiently close to accept the Contractor’s proposed price as reasonable. For example, the Contractor submits a price of $2,350 for an inlet, but the average price in the CDOT Cost Data Book is $2,268. This may be considered reasonable.


The prices presented in the CDOT Cost Data Book are average prices. It is unreasonable to expect the price comparison to be exact prior to acceptance. It may be 

reasonable to accept price deviations of up to 15  percent.


Comparisons can be made based on the quantity involved, the project location,


weighted averages and the range in prices in the CDOT Cost Data Book. Either


average bid or award prices can be used. It is preferred, but not necessary to use weighted averages.  It is also reasonable to consider inflation and unusual project factors that may impact the cost of materials, labor, or construction methods. The latest issue of the CDOT Cost Data Book should be used for these comparisons. Consider the following example:

Example of Weighted Awarded Bid Average: Is $2.75/gallon a reasonable price for 500 gallons of Item 411-10255, Emulsified Asphalt (SS)?

From the 1998, CDOT Cost Data Book (English):


Project




Gal. X $/gal.
=
   Cost





NH0702-209, Eagle Rest Area

531 X
$4.40
=
$2336.40


CC0251-144,Port of Entry-Trinidad
428 X
$2.00
=
  $856.00


STA0852-079, Louviers, N of Sedalia
422 X 
$2.00
=
  $844.00










1381 gallons

$4036.40


$4036.40/1381 gallon = $2.92/gallon. Therefore, $2.75 /gallon is reasonable.


Note: Comparison to a single project may be acceptable if that project work is similar in nature, location, and quantity.

If a submitted price is greater than the highest of either of these averages, then the Engineering Estimates and Market Analysis Unit of the Contracts and Market Analysis Branch may be contacted to review the submitted price and verify that  it is reasonable. The Engineering Estimates Unit may also be contacted for advice and assistance on issues such as market conditions, inflation, site-specific cost fluctuations, and guidance on analyzing cost data. The Project Engineer is responsible for justifying the prices paid for the work; however, written concurrence and justification from the Engineering Estimates Unit will suffice for price justification and should be included with the explanation letter. 

120.7.6.3  Budget Actions


The Project Engineer is required by Procedural Directive 40.1 to prepare an updated CDOT Form # 65 for active construction projects on a monthly basis.  This is to be reviewed by the Resident Engineer prior to the time the Interim Estimate is paid to the Contractor.  Procedural Directive 40.1 also requires that no active construction project exceed budgeted funds by more than five (5) percent.


The Region Program Engineer is responsible for funding decisions, which includes signing the change order and indicating the type of funds. The Region Program Engineer must also approve all increases to the current minor contract revision limit. The date and new limit (i.e. cumulative total) will be recorded by a letter or E-mail from the Region Program Engineer to the Project Engineer. Concurrence from the Region Program Engineer is to be obtained prior to exceeding each cumulative limit. The Project Engineer must include in the Letter of Explanation a description of the financial status of the project.  The following table is made available to assist Project Engineers in addressing this requirement, and could be used in the Letter of Explanation:


 (FOR EACH STATEMENT ON THE LEFT, CHECK ONE STATEMENT ON THE RIGHT)


		The amount listed in PROJ’D TO COMPL column on Line [7] Project Commitment Amount*:

		__ Does not exceed approved Project Commitment Amount**- No  Form 1186 required



		

		__ Exceeds approved Project Commitment Amount**- Form 1186 Required



		

		__ Exceeds approved Project Commitment Amount** - Delaying funding  letter until the projected quantities can be adjusted accurately



		The amount listed in PROJ’D TO 


COMPL column on Line [22] Total 


Cost of Project is*:

		__ <5% Over Current Allotment*** - No Budget Action is required



		

		__ >5% Over Current Allotment*** - Budget Action is required



		The amount listed in PROJ’D TO 


COMPL column on Line [22] Total 


Cost of Project is*:

		__ <15% Over Current TCA**** – No Commission Action required 



		

		__ >15% Over Current TCA****– Commission Action is required






Notes:



*Add to this amount the total cost of the CMO including CE costs.



**The approved Project Commitment Amount is the sum of the Awarded Project Commitment Amount (i.e. Line 7, AWARD column of Form 65 in ProBE) and any approved funding letters (CDOT Form 1186 – Contract Funding Increase/Decrease and Approval Letter). 



***The Current Allotment is listed in Line 3, CURRENT column of Form 65 in ProBE.



****The  Current TCA (TRANS COMM ACTION) is listed in Line 23 (top right corner) of Form 65 in ProBE.


If the table above is not used in the Letter of Explanation, all appropriate text from the table will be excerpted and included, based on the boxes checked above.  For example:


If the first line is checked in the box above, the project has a surplus, and the following statement will be included:


“No Form 1186 is required.”


See Section 120.6.3.2 for additional information 

120.7.7  Types of Change Orders

The situations presented in this Section require change orders but are not all-inclusive. Other situations may apply. Major and minor changes are processed using the Form 90- Contract Modification Order. The Resident Engineer will determine the type of change order required for the change. In addition to other criteria such as whether a change is a major design change, it is recommended that a $25,000 limit be used for a Minor Contract Revision line item.  Cost alone should not be used to determine if a change is major or minor. See Appendix C for complete examples.


Examples of Major and Minor Contract Revisions

		Type of Change

		Scope of Change



		Major

		· Major Design Changes



		

		· Project Termini Extensions



		

		· CDOT Field Engineering Errors



		

		· Settlement of Contract Claims



		

		· Changes to Traffic Control Plan (TCP)



		

		· Purchase of Authorized Materials



		Minor

		Everything Not Described Above And as Determined by the Resident Engineer



		Note:  The Project Engineer shall consult Resident Engineer for the type of



		          change being addressed.  





120.7.7.1  Major Design Changes


A Contract Modification Order is required for major design changes, including:


· significant errors or omissions in the original design,


· significant design features that are unsuitable for field conditions,


· Value Engineering Change Proposals, 


· significant increase in cost, and


· other unforeseen circumstances of a significant nature.


The Licensed Professional Engineer responsible for the design is required to stamp the new or revised design, in accordance with CDOT Policy Directive 508.1 – Professional Engineer’s Stamp. The Project Engineer is responsible for incorporating the changes into the As-Constructed Plans (see Section 121.2.3).


During preparation, the Project Engineer will obtain the required concurrences before the Resident Engineer approves the change order. Depending on the nature of the change order, the following concurrences may be required:

1. Roadway Design. Major roadway design changes must have concurrence from the designer in responsible charge.


2. Structures. Major design changes to a structure must have concurrence from the Project Structural Engineer.


3. Typical Section. Major design changes to a typical section, including changes to the subgrade, must have concurrence from the Region Materials Engineer.


4. Compaction Specification. Prior concurrence from both the Area Engineer and the Materials and Geotechnical Engineer is required when a contract modification order is written to change the hot bituminous pavement compaction specification.

It is only necessary to note concurrences in the Letter of Explanation.

120.7.7.2  Differing Site Conditions/Significant Changes to Work

Differing site conditions and significant changes in the character of work, in accordance with subsection 104.02 of the Standard Specifications, can be complex; and the expertise of engineering and legal staff beyond the office of the Resident Engineer may prove to be invaluable. The Area Engineer is available to provide additional advice and assistance. Consider the following:


1. Differing Site Conditions. Subsection 104.02(a) of the Standard Specifications defines differing site conditions.


2. Claims. A claim situation may occur if the Contractor encounters conditions that differ materially from those indicated in the Contract. If the Contractor files a claim, refer to subsection 105.17 of the Standard Specifications for additional guidance.


3. Significant Changes in Character of Work. Subsection 104.02(c) of the Standard Specifications defines significant changes in the character of the work.


4. Contract Time. Subsection 108.06 of the Standard Specifications defines when the Contractor may be entitled to additional contract time.


120.7.7.3  Project Termini Extensions



The preparation and approval of a Project Termini Extension is a detailed process with very specific requirements.  These procedures are stipulated in both state and federal statutes to ensure environmental regulation compliance, competitive bidding and to result in the best value for the State.  It is very important that the Project Engineer follow the procedures for documentation and pre-approval (See Section 120.7.7.3.3).  The justification of extensions is carefully scrutinized to ensure that the proposal is in the best interests of the State.  


In accordance with subsection 104.01 of the Standard Specifications, a Contract Modification Order is required for all project termini extensions. There are two types to 

consider: Type I – Routine and Type II – Critical. Both types require written pre-approval by the Chief Engineer and the Project Development Branch Manager (see Section 120.7.7.3.3). The Contractor must not sign the change order nor commence work until 

pre-approval has been obtained. The Project Engineer must first determine which type is applicable and note the type in the title of the change order. Evaluation criteria and pre-approval procedures for each type are discussed in the Sections that follow.

120.7.7.3.1  Type I – Routine Project Termini Extensions


All of the following criteria must be met when processing a change order for a Type I 

Extension (See Section 120.7.7.3.3 for additional pre-approval requirements):


1. State-Funded Projects. The following criteria applies to change orders for Type I Extensions on State-funded projects:


· The Contractor is willing to do the extra work.


· The Contractor has obtained sufficient additional bonding and insurance for the additional work.


· The need for the work was initially established during the design process, but the work was omitted because of funding constraints.


· The work constitutes a lengthening of the project, will be performed in a no-work section of the project, or is an added location for projects with various locations. In all cases the work is similar in kind and nature to the original Contract work.


· Project funds are available and the work can be completed at reasonable unit prices.


· Added work will be paid at Contract unit prices with minor adjustments that are considered necessary and desirable. No work will be paid by force account.


· The total value of the proposed Type I Extension does not exceed either 20 percent of the original Contract or $100,000, whichever is less.


· The value of all negotiated work (i.e., work which will not be paid for at Contract unit prices) does not exceed 20 percent of the value of the added work.


· The Region Environmental Manager has completed the necessary environmental clearances and permits and has given written concurrence.


· The Resident Engineer, Program Engineer and pertinent specialty groups have concurred with the proposal.


120.7.7.3.2  Type II – Critical Project Termini Extensions 

All of the following criteria must be met when processing a change order for a Type II 

Extension (See Section 120.7.7.3.3 for additional pre-approval requirements):

1. State-Funded Projects. The following criteria applies to change orders for Type II Extensions on State-funded projects:

· The Contractor is willing to do the extra work.


· The Contractor has obtained sufficient additional bonding and insurance for the additional work.


· The proposed work is in reasonably close proximity to the project.


· The need for the work is of a critical nature for reasons of safety, structural adequacy, or design deficiency.


· Project or other funds are available to cover the cost of the proposed work.


· The cost of the proposed work is not expected to exceed 50 percent of the value of the original Contract.


· Performing the proposed work as a project extension will avoid the cost of preparing plans, advertising, and awarding a separate Contract. In order to justify a project extension, these costs should be at least ten percent less expensive than if the work were bid and completed under a separate Contract. The Project Engineer will prepare a cost estimate of the anticipated total cost of the proposed work, as if it were bid and performed under a separate contract. 


The Project Engineer shall submit an analysis to the Engineering Estimates and Market Analysis Unit of the Contracts and Market Analysis Branch (EEMA) comparing the proposed costs of the project extension to the costs if the work were bid as a separate contract.  The EEMA may adjust the estimated costs to complete the work under a separate contract as necessary.  If justified, the EEMA unit will concur that the anticipated cost savings to complete the work as a project extension is reasonable.


· The Resident Engineer and  Program Engineer have concurred with the 


proposed design and the critical nature of the proposed extension.


·      The Region Environmental Manager has completed the necessary 

environmental clearances and permits and has given written concurrence.

120.7.7.3.3  Pre-Approval Requirements for Project Extensions


1. Pre-Approval Procedures. Use the following procedures to obtain pre-approval for change orders for project extensions:

· Written pre-approval by the Chief Engineer and Project Development Branch Manager is required for all project extensions.



· The Project Engineer  will submit to the Area Engineer a Letter of Explanation illustrating that the proposed extension meets all the criteria for a project extension, including required concurrences. The request must include "I Concur" signature-approval blocks for the Chief Engineer and the Project Development Branch Manager.

· The Area Engineer will review the request to ensure it addresses all the project extension requirements and then forward the request to the Project Development Branch Manager for signature. The request will then be forwarded to the Chief Engineer for a decision.

· The Chief Engineer will determine that the authorization of this work will not be at the expense of an identified priority needed elsewhere in the State.

· The Area Engineer will obtain the required signatures and return the request to the Project Engineer.

· The Region Program Engineer will make the Federal-Aid participation determination for all Federal-Aid projects after written approval has been obtained from the FHWA Operations Engineer.

2. Federal-Aid Projects. In addition to the criteria required for State-funded projects, written pre-approval is required from the FHWA Operations Engineer for use of Federal funds for either type of project extension. The following are items that the Project Engineer should be prepared to discuss with the FHWA Operations Engineer:

· What is the reason for extending the project termini?


· Is the additional work programmed (i.e., included in the description of the original project or another project in the Statewide Transportation Improvement Program)?


· Does an environmental clearance exist for the extra work?  Either the work must be covered by the original document for the original project or a new document must be prepared to cover the extra work. Guidance can be obtained from the Region Planning and Environmental Manager, and concurrence in any determination should be obtained from the FHWA Operations Engineer.


· What is the justification for not using competitive bidding?


120.7.7.4  Extensions of Contract Time




An extension of contract time requires a change order and is governed by subsection 108.06 of the Standard Specifications. There are two types of change orders regarding contract time extensions: 


1. Contractor Request. If an extension of contract time is desired, the Contractor must forward a written request to the Project Engineer. The request must state how the work has been affected by items beyond the Contractor’s control. The request must also include a revised progress schedule and supporting analysis showing how the work has been affected on the critical path to extend the completion of the project. If accepted, the Project Engineer may initiate a change order.

2. Extensions for Additional Work. Time  extensions for additional work will be granted only when the added work will delay the completion of the project. No time will be granted for work that can be completed concurrently with other work on the project. The Project Engineer must justify the time extension with an analysis showing how the work affects the critical path and extends the completion of the project. Upon completion of the analysis, record the amount of extra time granted on the change order, even if it is a zero adjustment.

120.7.7.5  Settlement of Contract Claim


Change orders for settlements of contract claims will be processed in accordance with Standard Special Provision, Revision of Section 105 – Disputes and Claims for Contract Adjustments. When the Chief Engineer settles a claim, the Area Engineer will provide 

sufficient information to the Region Program Engineer for the preparation of the change order.


120.7.7.6  CDOT Field Engineering Errors


A change order is required to correct a CDOT field engineering error and is eligible for Federal-Aid participation if the error could not have been reasonably anticipated or prevented. In addition to the requirements of Section 120.7.6, the Letter of Explanation will address the following:


1. Adequate Staffing. Include an explanation demonstrating that a sufficient number of field engineering personnel were available to fulfill the necessary construction engineering work.


2. Qualified Staff. Provide an explanation showing that the engineering personnel were sufficiently skilled and trained to understand the Contract.


3. Error Details. Provide specific information on the cause and the impacts of the error.


4. Corrective Actions. Describe the measures that were taken to prevent recurrence of a similar error.


120.7.7.7  Payment of Repairs


The Contractor shall be responsible for the maintenance and repair of all Contract items, unless the Project Engineer has relieved the Contractor of this responsibility in accordance with subsections 104.04, 105.14, and 107.17 of the Standard Specifications (see Sections 104.4, 105.14, and 107.17 of this Manual for additional information). The Contractor shall also be held responsible for damage to anything caused by his operations. If the Project Engineer grants relief from damage, a change order will be required to make payment for the damage and repairs. Consider the following:


1. Relief from Damage. CDOT will pay the Contractor for repair expenses under the following conditions:


· The item damaged was not included in the Contract work, and the damage was sustained through no fault of the Contractor.


· The damage to a Contract work item was through no fault of the Contractor, and the Project Engineer relieved the Contractor of responsibility in accordance with the governing Standard Specifications. 


· The damage to a Contract work item was due to an unforeseeable cause beyond the control of and by no fault of the Contractor. See Section 107.17 for additional information on unforeseeable causes.


· To qualify for relief from damage due to a foreseeable cause, the Contractor must have attempted to reasonably protect the Contract work item from the foreseeable cause of damage. See Section 107.17 for additional information on foreseeable causes and conditional protection. 


2. Letter of Explanation. In addition to the requirements of Section 120.7.6, the Letter of Explanation that accompanies the change order must include the following information:


· The reason the Contractor could not have foreseen the event that caused damage to the Contract work item. 


· The normal precautions that were taken by the Contractor to prevent damage to the Contract work item.


120.7.7.8  Initiation or Extension of Utility Work


120.7.7.8.1  Initiation of Utility Work


A change order cannot be used to authorize utility work by a utility company that does not have an existing agreement with CDOT for the particular project on which the relocation is to be performed. When it is determined that relocation of an existing utility is essential to the satisfactory completion of the Contract within its intended scope and there is no existing agreement with the utility for the project, the following procedures must be used to authorize the utility work:


1. Notify Region Utilities Engineer. 


2. Determine Reimbursement Eligibility. The Region Utilities Engineer will determine if the work is eligible for reimbursement in accordance with 23 Code of Federal Regulations 645.107, Subpart A.


3. Non-Reimbursable. If the relocation work is not reimbursable, the Region Utilities Engineer will notify the utility to commence work and explain that it will be necessary for the utility to coordinate relocation work with the Project Engineer.


4. Reimbursable. If the relocation is determined to be reimbursable in accordance with 23 Code of Federal Regulations 645.107, Subpart A, one of the following procedures must be used to accomplish the work:


a. Work Performed by Utility. If the utility will do the work and bill the Contractor, the Contractor and the utility must agree on the terms and conditions for performance and payment of the work. A change order between CDOT and the Contractor will be executed that authorizes the utility work. Basis of payment will be a certified invoice from the utility to the Contractor. The utility invoice will be the actual direct and related indirect costs of performing the work in accordance with established accounting procedures. Administrative compensation will be allowed per subsection 109.04(e) of the Standard Specifications. 


b. Work Performed by Contractor. If the utility will allow the Contractor to perform the work and the Contractor is willing and capable, the Region Utilities Engineer will obtain a Contractor‑Adjusted Utility Agreement from the utility, and the Project Engineer will execute a change order between CDOT and the Contractor to authorize the work.


120.7.7.8.2  Extension of Utility Work


If the cost of utility work will exceed the amount in the basic utility agreement, a change order is required to authorize the extension or overrun. The Colorado Revised Statutes requires a change order for every overrun or extension, no matter how insignificant. The Region Utilities Engineer is responsible for preparing the change order. The date of the change order must precede the date that the work was performed. Major overruns or extensions, as determined by the Region Utilities Engineer, require a supplemental utility agreement that must be approved before the work is accomplished.


120.7.7.9  Major Change to Traffic Control Plan


A change order must be used to authorize major revisions to the Traffic Control Plan included in the construction plans (e.g., addition of a crossover). 


120.7.7.10  Acceptance of Non-Specification Materials


The Region Materials Engineer and the Materials and Geotechnical Branch should be consulted and concur in the use of non‑specification material incorporated into the work. Justification should be in accordance with Section 105.3: 


1. Items without an “F” Factor (see also Section 105.3.3.1.1). A change order must be prepared for an item that does not have an "F” factor. The change order will establish either a price reduction or an "F” factor. When an "F” factor is established, the price reduction will be calculated using the price reduction formula in the Standard Specifications.



2. Items with an “F” Factor and “P” Value > 25 (see also Section 105.3.3.1.2). A change order must be prepared for items with an "F” factor that have a calculated "P” value greater than 25. The change order must establish a price reduction based on engineering judgment.

120.7.7.11  Purchase of Materials


Consider the following when processing change orders for purchase of materials:


1. Conditions. A change order will be required for:

· a materials purchase, such as gravel for a maintenance stockpile, from a Contractor who has a Contract with CDOT; and

· Contractor purchased materials that were included in the Contract but not used on the project.

2. Change Order. The change order must include:

· material specifications,

· location and delivery requirements, 

· method of measurement, and

· basis of payment.

3. Letter of Explanation. The Letter of Explanation must include:

a. Justification. Justification for the material purchased.


b. Disposition. Proposed use of the material.


c. Account. Explanation of the account to the which the costs will be charged:


· If the material can be utilized by Maintenance, the material should be charged to the Maintenance Section. The Region Maintenance Superintendent must give prior approval.

· If the material cannot be utilized by Maintenance, it must be processed as a participating cost as follows:

· If the material can be restocked, pay the restocking charge.


· If the material cannot be restocked, pay the Contractor for the cost of the material. The material will become the property of the Contractor or the Department, as determined by the Project Engineer.


120.7.8  Situations Not Requiring a Fully Executed Form 90

Change orders are not required under any of the following conditions:


1. Deleted Items. A change order is not required if a Contract pay item is deleted, unless the Contractor is to be compensated for costs incurred before the item was deleted. The Contractor must be given written notification of the deletion.


2. Substitution of Materials. Substitution of materials, if allowed by the Contract, does not require a change order. Where materials are to be substituted, provide the Contractor with written permission using Form 105 – Speed Memo.

3. Price Adjustments. If a Contract formula is used to compute the price reduction for non-specification material, a change order is not required. A change order is required to accept or correct non‑specification material when the “P” factor is greater than 25 (see Section 120.7.7.10 and Section 105.3).

4. Additional Contract Items. A change order is not required to add items that are included in the Contract. Some examples include:

· liquidated damages,

· piling cutoffs,

· supplier lien deductions, and

· extra construction surveying.

However, a change order is required for extra construction surveying if a rate different than that in the Contract is negotiated.


5. Force Account. A change order is not required for payment of planned force account to the Contractor unless the method of measurement or basis of payment is changed.

6. Field Revisions. The Resident Engineer will determine when a field revision constitutes a design change and requires a change order. Some examples of when field revisions do not require a change order include:

· overruns or underruns of plan item quantities; and


· minor adjustments to minor drainage structures, signs, fences, and walls.


Field revisions must be properly documented on the As-Constructed Plans.


120.7.9  Distribution of Change Orders

120.7.9.1  General Requirements


The Region will distribute Contract Modification Orders, excluding MCR Change Orders, after the Form 90 is signed by the Program Engineer.  All MCR Change Orders will be submitted to Project Development as a single document by the Region Finals Engineer after project completion. Distribution is as follows:


· Area Engineer, original change order with all attachments;


· Project Engineer, including all attachments;


· Resident Engineer, including all attachments;


· Region Program Engineer and Region Finals Engineer with all attachments; and


· Contractor, excluding the Letter of Explanation.


The Area Engineer will distribute change orders as follows:


· Records Center, original with all attachments; and


· Center for Accounting, change order only.


120.7.9.2  Projects with Federal Oversight


The distribution requirements presented in Section 120.7.9.1 apply to projects with Federal oversight; however, the following additional distribution requirements apply:


1. Major Design Changes or Changes Greater Than $250,000. For change orders greater than $250,000 or having major design changes, the Area Engineer will review and transmit the original change order with attachments to the FHWA Operations Engineer for approval. The FHWA Operations Engineer will return the approved original to the Area Engineer. The Area Engineer will distribute the signed copies.


2. Changes Between $100,000 and $250,000 with No Major Design Change. For change orders greater than $100,000 but less than $250,000 and with no major design changes, the Area Engineer will send a copy with all attachments to the FHWA Operations Engineer. FHWA approval is not required.




120.8  EMERGENCY CONSTRUCTION PROJECTS


120.8.1  Definition of Emergency Conditions

Fiscal Rule 2-2 of the State of Colorado Fiscal Rules defines an emergency as follows:



An emergency is a situation that creates an immediate threat to public health, welfare, or safety, the functioning of state government, or preservation or protection of property.  There is insufficient time to obtain a written waiver of the requirements for issuance of a commitment voucher pursuant to this fiscal rule before requiring goods or services to respond to the emergency.


If a situation does not pose an immediate threat to the public health, welfare, or safety, the functioning of state government, or preservation or protection of property, it is not an emergency and these procedures cannot be used.


120.8.2  Scope of Emergency Procedures

Fiscal Rule 2-2 of the State of Colorado Fiscal Rules requires specific actions in an emergency as follows:



In an emergency, the head of an agency or institution, or his/her designee, may acquire goods and services necessary to respond to an emergency without execution of a state contract or purchase order, provided that such emergency procurements shall be made with such competition as is practicable under the circumstances. Disbursement may be made upon receipt of invoices, receipts, or other statements describing goods or services being purchased and the amount to be paid. Commitment vouchers shall be executed as soon as possible to define future performance obligations where required by the fiscal rules.  As soon as practicable, and in no event later than the end of the next business day, a written report of the circumstances and the nature and value of the commitments shall be made to the chief financial officer of the agency and institution and to the State Controller.


In an emergency, only those goods and/or services that are necessary to respond to the emergency may be acquired without the execution of a state contract.  Emergency procurements shall be made with such competition as is practicable under the circumstances.  Once the emergency is ended, conventional contracting techniques must be used for any remaining work.

100-124

                                                            100-123




_1002018307.doc
[image: image1.png]<

I B N
DEPARTMENT OF TRANSPORTATION
















