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Specifying Proprietary Items on CDOT Projects

CDOT policy regarding specifying proprietary items on CDOT projects, as presented in Section 8.16 of the Project Development Manual, has been revised.  Please refer to the following pages, which contain a revision of Section 8.16, and follow the procedures specified therein when it is necessary to specify one or more proprietary items on a CDOT Project.

The Project Development Manual and current Design Bulletins can be found on the Design and Construction Project Support web page at: 

http://www.dot.state.co.us/DesignSupport/
If you have questions, please call:  

CDOT Standards & Specifications at (303)757-9474.

8.16
PROPRIETARY ITEMS
Construction Contracts

The use of trade or brand names or the direct reference to patented or proprietary materials, specifications, or processes should be avoided in contracts. This applies to all projects, NHS and non-NHS, regardless of funding source. Generic construction specifications should be developed that will obtain the desired results as well as assure competition among equivalent materials or products. There are instances, however, where a particular proprietary product must be specified for use on a project.

If only patented or proprietary products are acceptable, they shall be bid as alternatives with all, or at least a reasonable number of acceptable materials or products listed.  A reasonable number would be to specify three or more equally suitable products and include the term “or approved equal”. If a product is on the approved Finding in the Public Interest list it will be noted in the specification and the term “or approved equal” is not required.
When the use of a patented or proprietary (trade name) item is essential for a project or fewer than three suitable products can be found, a Finding in the Public Interest shall show that no equally suitable alternative exists.

One or more of the following criteria must be documented in the Finding in the Public Interest to justify the use of proprietary items:

1. CDOT certifies that such patented or proprietary item is essential for synchronization with existing transportation facilities; or

2. CDOT certifies that no equally suitable alternative exists; or

3. Such patented or proprietary item is used for research or for a distinctive type of construction on relatively short sections of road for experimental purposes.

When research is used as the justification for using a proprietary item it must be processed through the Research Branch of the Division of Transportation Development (see Section 8.07 of this manual).

Written approval of either the FHWA or CDOT, as appropriate, is required when the contract specifies the use of a proprietary product or uses a single brand name. See the attached flow chart, PROCESS FOR PREPARING “FINDING IN THE PUBLIC INTEREST” (FIPI) DOCUMENTS FOR PROPRIETARY ITEMS, for the process to follow for project specific, Region-wide, and State-wide approvals.

A Finding in the Public Interest may be written for use of a proprietary item on a specific project, for use on a region-wide basis, or for use on state-wide basis. A project-specific Finding in the Public Interest applies only to that one project and cannot be used to justify use of the proprietary item on other projects.

Copies of approved Region-wide and State-wide Findings in the Public Interest  shall be distributed to the Standards & Specifications Unit. The Standards & Specifications Unit will maintain a list of the approved products. 

Approved Findings in the Public Interest are valid until any of the following criteria occurs:

1. Three years have elapsed from date of approval.

2. New products are found or created that are equal to the products in the original Finding in the Public Interest.

3. Research has been completed on the patented or proprietary item and a recommendation for use of the product has been made.

If any of the above criteria occurs and the particular proprietary product must still be specified for use on a project, then another Finding in the Public Interest must be submitted for approval.
Once a proprietary item is accepted as meeting standards and a non-proprietary specification can be written, the material or product should be selected on a competitive basis.

Procurement Contracts
A justification letter approved by the Manager of Procurement and Contract Services to the files certifies that no equally suitable or patented item exists for use on the project and that such patented or proprietary item is essential for the construction of the project.  Generally, products identified by their brand or trade name are not to be specified without an "or equal" or equivalent phrase.

A Sole Source Certification Form http://internal.dot.state.co.us/purchasing/97june/solesrce.pdf shall be completed only for sole sources of goods or services.  This certification does not apply to situations classified as "Emergency Procurement" covered by CRS 24-103-206.

The attached memo from Contract Services titled, “Clarification of certain legal requirements and some new procedures,” dated March 27, 1996, includes other useful information.

Additional References:

1.
23 CFR Part 635.411, Material or Product Selection

2.
http://www.fhwa.dot.gov/programadmin/contracts/coretoc.htm  FHWA Contract Administration Core Curriculum Participant's Manual and Reference Guide 2001
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  (1) Criteria for use of proprietary items from 23 CFR 635.411:
1.  Such patented or proprietary item is purchased or obtained
through competitive bidding with equally suitable unpatented items;
or
2.  The State transportation department certifies either that such
patented or proprietary item is essential for synchronization with
existing highway facilities, or that no equally suitable alternate
exists; or
3.  Such patented or proprietary item is used for research or for a
distinctive type of construction on relatively short sections of road
for experimental purposes.
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