[image: image1.wmf]
[image: image1.wmf]  DESIGN BULLETIN

      Colorado Department of Transportation
 Proprietary Items in Contracts
      Project Development Branch
2004 Number 2, Page 1 of 4

          

Issue Date: August 26, 2004


Specifying Proprietary Items on CDOT Projects

CDOT policy regarding specifying proprietary items on CDOT projects, as presented in Section 8.16 of the Project Development Manual, has been revised.  Please refer to the following pages, which contain a revision of Section 8.16, and follow the procedures specified therein when it is necessary to specify one or more proprietary items on a CDOT Project.

The Project Development Manual and current Design Bulletins can be found on the Design and Construction Project Support web page at: 

http://www.dot.state.co.us/DesignSupport/
If you have questions, please call:  

CDOT Standards & Specifications at (303)757-9474.

8.16
PROPRIETARY ITEMS
Construction Contracts

The use of trade or brand names or the direct reference to patented or proprietary materials, specifications, or processes should be avoided in contracts. This applies to all projects, NHS and non-NHS, regardless of funding source. Generic construction specifications should be developed that will obtain the desired results as well as assure competition among equivalent materials or products. There are instances, however, where a particular proprietary product must be specified for use on a project.

If only patented or proprietary products are acceptable, they shall be bid as alternatives with all, or at least a reasonable number of acceptable materials or products listed.  A reasonable number would be to specify three or more equally suitable products and include the term “or approved equal”. If a product is on the approved Finding in the Public Interest list it will be noted in the specification and the term “or approved equal” is not required.
When the use of a patented or proprietary (trade name) item is essential for a project or fewer than three suitable products can be found, a Finding in the Public Interest shall show that no equally suitable alternative exists.

One or more of the following criteria must be documented in the Finding in the Public Interest to justify the use of proprietary items:

1. CDOT certifies that such patented or proprietary item is essential for synchronization with existing transportation facilities; or

2. CDOT certifies that no equally suitable alternative exists; or

3. Such patented or proprietary item is used for research or for a distinctive type of construction on relatively short sections of road for experimental purposes.

When research is used as the justification for using a proprietary item it must be processed through the Research Branch of the Division of Transportation Development (see Section 8.07 of this manual).

Written approval of either the FHWA or CDOT, as appropriate, is required when the contract specifies the use of a proprietary product or uses a single brand name. See the attached flow chart, PROCESS FOR PREPARING “FINDING IN THE PUBLIC INTEREST” (FIPI) DOCUMENTS FOR PROPRIETARY ITEMS, for the process to follow for project specific, Region-wide, and State-wide approvals.

A Finding in the Public Interest may be written for use of a proprietary item on a specific project, for use on a region-wide basis, or for use on state-wide basis. A project-specific Finding in the Public Interest applies only to that one project and cannot be used to justify use of the proprietary item on other projects.

Copies of approved Region-wide and State-wide Findings in the Public Interest  shall be distributed to the Standards & Specifications Unit. The Standards & Specifications Unit will maintain a list of the approved products. 

Approved Findings in the Public Interest are valid until any of the following criteria occurs:

1. Three years have elapsed from date of approval.

2. New products are found or created that are equal to the products in the original Finding in the Public Interest.

3. Research has been completed on the patented or proprietary item and a recommendation for use of the product has been made.

If any of the above criteria occurs and the particular proprietary product must still be specified for use on a project, then another Finding in the Public Interest must be submitted for approval.
Once a proprietary item is accepted as meeting standards and a non-proprietary specification can be written, the material or product should be selected on a competitive basis.

Procurement Contracts
A justification letter approved by the Manager of Procurement and Contract Services to the files certifies that no equally suitable or patented item exists for use on the project and that such patented or proprietary item is essential for the construction of the project.  Generally, products identified by their brand or trade name are not to be specified without an "or equal" or equivalent phrase.

A Sole Source Certification Form http://internal.dot.state.co.us/purchasing/97june/solesrce.pdf shall be completed only for sole sources of goods or services.  This certification does not apply to situations classified as "Emergency Procurement" covered by CRS 24-103-206.

The attached memo from Contract Services titled, “Clarification of certain legal requirements and some new procedures,” dated March 27, 1996, includes other useful information.

Additional References:

1.
23 CFR Part 635.411, Material or Product Selection

2.
http://www.fhwa.dot.gov/programadmin/contracts/coretoc.htm  FHWA Contract Administration Core Curriculum Participant's Manual and Reference Guide 2001
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PROCESS FOR PREPARING “FINDING IN THE PUBLIC INTEREST” (FIPI)

DOCUMENTS FOR PROPRIETARY ITEMS

(Applicable to all projects regardless of funding as determined by the Colorado State Attorney General's Office.)
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MEMORANDUM

4201 East Arkansas Avenue, West Annex Rm. A-160 [
Denver, Colorodo -3400 [7 ]
(302 7579473

DATE: March 27, 1996

TO: Regional Directors and potential Project Managers

FROM: Contract Services

SUBJECT: Clarification of certain legal requirements and some new procedures

Due to concerns expressed by the A.G.’s office and some recurring problems that are
slowing down the approval of contracts by the State Department of Personnel and the
Controller, the Contract Services Unit requests that, as of October 1, the following
procedures be followed on all contract requests.

ALL contract requests, including non-project specific contracts, as well as requests for
supplements and amendments, should be accompanied by:

1)  An accounting information form (CDOT Form #516) detailing the COFRS
* information that needs to be referenced in the contract. Please also use this
form to provide the Federal Employer’s Identification Number (FEIN) for

the other party to any CDOT contract.

2) A Purchase Requisition form on which you provide a brief description of
the work/project, specific dates for the period of performance, the amount
budgeted for the work/project, and the name and mailing address of the
contact person of the other party to the contract.

3) A detailed Scope of Work indicating the tasks to be performed, materials,
schedules, deadlines, specs, and other information intrinsic to the
performance of the work.

4) A Certification for Personal Services Contracts form, filled out completely,
and signed by the “Executive Director" (Manager of the Center for
Procurement and Contract Services, Jennie Readey, or the Regional
Transportation Director for your region), and by the. "Contract
Administrator" (CDOT Project Manager). This form is required by State
Law (24-50-508 CRS.) and the requirement is enforced by the State
Department of Personnel and the Attorney General’s Office. You must
include this form unless:





5)

6)

a) You are not contracting for a personal service. Personal
Service Contracts are defined as "Any type of State
agreement, regardless of what it may be called, for the
furnishing of labor, time or effort acquired for the State’s
direct benefit in its operations.” (24-50-502 C.RS.)

b)  You are contracting with another State Agency,

c) You are contracting with a political subdivision of the State
(Cities, Counties, etc.),

d)  You are contracting with an Agency, Department, or other
division of the Federal Government, or

e) You are contracting for a service that has a specfic
exemption granted by the State Department of Personnel and
the A.G.'s office.

These requirements are intended to be broad and hard to “get out of" and
the State assumes the position that these Certification forms are necessary
unless proven otherwise. Further, contrary to any practices in the past,
these forms are not to be filled out by Contract Services. Because the
forms are project specific, the contracting unit would not have the
information necessary to fill them out. Since the regions and project
managers are closest to the work, and they have to sign the form certifying
the accuracy of the information, they are the appropriate persons to fill out

“the form. Please remember that without this form, the State Department

of Personnel simply will not sign off on the contract and therefore the
contract cannot be fully executed.

A Sole Source Certification form, if applicable. According to the State
Contracting Manual, when a service or product is available ONLY from a
single supplier, that supplier is said to be a sole source. Since the State is
required to obtain its services by use of competitive public bids, a special
procedure must be followed for the acquisition of services and/or goods
from a sole source. (See 24-103-205 C.RS.) This involves award of a
contract without competition upon a prior written determination that there
is absolutely only one source for the required service/good. For such
certification on CDOT Contracts, application must be directed to the
Manager of the Center for -Procurement and Contract Services, Jennie
Readey. This certification is ONLY for sole sources of goods or services,
it does not apply to situations where there is an entity that is favored or
even clearly better than other providers of the same goods or services.
Nor does this certification apply to situations classified as."Emergency
Procurements” covered by 24-103-206 C.R.S.

If you are requesting a supplement to an existing basic contract, you must
also provide a copy of the executed basic contract and any prior





supplements thereto. The A.G.’s office will not sign the contract if this
information is not provided.

7) Should a basic contract need a time extension, an abbreviated. procedure
is in place for the Contract Services Unit to prepare a one page "Letter of
Agreement." This applies ONLY in situations where the only change to the
contract is an extension of the term of the contract. If any other changes
are needed, e.g. changes in funding or scope of work, a full contract
amendment is necessary.

The A.G/'s office has recently expressed serious concem that work on projects is being
authorized by CDOT project managers before there is a fully executed contract
committing money to the project because such action by a project manager is contrary
to law. Your attention is drawn to Section 24-109-404 of the Colorado Revised Statues:

24-109404 LIABILITY OF PUBLIC EMPLOYEES

If any governmental body purchases any supplies, services or construction
contrary to the provisions of this code, or the rules promulgated pursuant
thereto, the head of such governmental body and the public employee,
which for purposes of this section includes elected officials, actually
making such purchase shall be personally liable for the cost thereof. If
such supplies, services, or construction are unlawfully purchased and paid
for with state moneys, the amount thereof may be recovered in the name
of the state in an appropriate civil action.

We realize that there may be emergency situations which require immediate action. If
a project manager believes that work on his/her project falls into this category he or she
should let us know. We will do everything we can to expedite the execution of the
necessary contract. Sooner or later, the State on the advice of the A.G.'s office will
decide to make an example of some well meaning but illegally acting project manager.
It is for your own protection to comply with the legal requirements of the cited statute.

Compliance with the applicable legal requirements and the procedures outlined above

will decrease the time required to get the contracts executed and increase your ability
to get the work done.

We would be happy to attend the next meeting of the Regional Transportation Directors
and Maintenance Supervisors held in Denver and to answer any questions and address

any concerns that you may have. We are of course always available by phone for your
questions and comments.

Don Mitchel! Tom Riley
(303) 757-9781 (303) 757-9398





Diana Pribble Scott Kaufman
(303) 7579401  (303) 7579473

Thank you for your attention to these matters.
Sincerely yours,

Jennie Readey, Manager
Center for Procurement and Contract Services
Colorado Department of Transportation
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