Programmatic Agreement
Among
Federal Highway Administration
Colorado State Historic Preservation Officer
And
Colorado Department of Transportation
Regarding Implementation of
The Interstate 70 East Corridor Project- Interstate 25 to Tower Road
[1-70 East Corridor PA]

WHEREAS, the Federal Highway Administration (FHWA), in cooperation with the Colorado
Department of Transportation (CDOT), has determined that improvements on Interstate 70 (I-70) between
Interstate 25 (I-25) and Tower Road within the cities of Denver and Aurora (I-70 East Corridor) are
necessary to meet the purpose and need of the project as described under the Preferred Alternative in the
Final Environmental Impact Statement (FEIS); and

WHEREAS, the Advisory Council on Historic Preservation (ACHP), which issues regulations to
implement Section 106 (36 CFR Part 800) of the National Historic Preservation Act (NHPA) (16 U.S.C.
470f) and provides comments to agency officials on undertakings and programs that affect historic
properties, has been invited to participate in the Section 106 consultations and has indicated in
correspondence dated July 6, 2015 that it does not intend to participate in the development of this
Agreement; and

WHEREAS, FHWA has consulted with the City of Denver Landmark Preservation Commission,
Colorado Preservation Incorporated (CPI), Historic Denver Incorporated (HDI), Fairmount Heritage
Foundation, and Fairmount Cemetery Company (Consulting Parties) and these parties have been invited
to concur with this Agreement; and

WHEREAS, CDOT, on behalf of FHWA, has consulted with the SHPQO and Consulting Parties in the
identification of historic properties and the analysis of effects to historic properties based on the three (3)
project alternatives identified in the FEIS; and

WHEREAS, the Preferred Alternative improvements as analyzed in the FEIS will be constructed in
multiple undertakings as part of a phased schedule over an indeterminate period of time; and

WHEREAS, FHWA, SHPO, and CDOT, agree that the Preferred Alternative will have unavoidable
adverse effects to historic properties and future I-70 East Corridor Project undertakings will have the
potential to adversely impact National Register of Historic Places (NRHP)-eligible resources both directly
and indirectly and, as such, resolution of adverse effects will be necessary. The project will be constructed
as design-build which may result in additional design elements, and it is the desire of the consulting
parties that the mitigation efforts serve the impacted community; and

WHEREAS, pursuant to 36 CFR 800.4(b)(2) and 36 CFR 800.14(b)(3), FHWA and CDOT have
consulted with the Colorado SHPO and the Consulting Parties to develop this Programmatic Agreement
(Agreement) in order to establish an efficient and effective program for taking into account the effects of
future phases of the undertaking on historic properties in the project corridor, and for affording the ACHP
a reasonable opportunity to comment on the phased undertakings covered by this Agreement; and

WHEREAS, the effect determinations in the FEIS were consulted on with SHPO and the Consulting
Parties per 36 CFR 800.3 through 36 CFR 800.5; and
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WHEREAS, FHWA has agreed to be the lead federal agency for complying with Section 106 of the
NHPA and is responsible for consultations under 36 CFR 800; and

WHEREAS, If FHWA requires licenses, permits, approvals, or funding from a separate federal agency to
execute the project, that agency may recognize FHWA as the lead federal agency for complying with
Section 106 of the NHPA via a letter of acknowledgement including reference of this Programmatic
Agreement to satisfy the Section 106 compliance of that agency. Said letter of acknowledgement will be
addressed to FHWA and copied to SHPO and CDOT;; and

WHEREAS, CDOT has agreed to perform consultations under 36 CFR 800 for the I-70 East Corridor
Project; and

WHEREAS, any projects carried out by CDOT within the I-70 East Corridor during the term of this
Agreement that were not analyzed within the FEIS will be subject to separate consultations and
compliance actions as specified in 36 CFR Part 800; and

WHEREAS, FHWA has requested CDOT sign this Agreement as an invited signatory; and

NOW, THEREFORE, FHWA, SHPO, and CDOT agree that the I-70 East Corridor Project shall be
implemented in accordance with the following stipulations in order to take into account the effect of the I-
70 East Corridor Project on historic properties.

Stipulations
FHWA shall ensure that the following measures are carried out:

L FHWA and CDOT commit to further reduce impacts to historic properties and districts
during final design where feasible. Changes in impacts to historic resources will be
communicated to SHPO and the Consulting Parties, as outlined in Stipulation II.

II. Section 106 Consultation Process
1. Delegation of consultation authority:

A. FHWA authorizes CDOT to conduct consultation with the Colorado SHP and other
consulting parties on its behalf, including identification of consulting parties,
determining the level of identification, NRHP eligibility determinations, and
determinations of effect.

B. FHWA will remain ultimately responsible for all findings and determinations and
retains responsibility for complying with all federal requirements pertaining to direct
government-to-government consultation with Indian tribes and requests to ACHP
and the National Park Service (NPS) for participation in cases of adverse effect on
NHLs.

2. Area of Potential Effect (APE) Modifications

A. The APE was developed in consultation with the Consulting Parties and SHPO. A
map of the APE is attached herewith as Appendix A.

B. Should modifications to the APE be necessary, CDOT shall consult with FHWA,
SHPO, and the Consulting Parties. The consultation may be communicated in
electronic format or through hard-copy submission, and may include a meeting
request to review the APE modifications.

3. Evaluation and Re-Evaluation of Eligibility

A. The passage of time, changing perceptions of significance, changes in the design of
the Preferred Alternative, or incomplete prior evaluations may require the re-
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evaluation of properties previously determined not eligible; presumed eligible due to
inadequate documentation; or newly discovered properties in the APE.

B. For project phases affecting properties that meet or exceed fifty (50) years of age,
evaluation of NRHP eligibility will be completed for previously un-evaluated
resources.

C. For project phases affecting previously recorded historic properties in the APE, re-
evaluations of NRHP eligibility shall be conducted after five (5) years has passed
from the date of the initial recording.

D. Re-evaluations of NRHP eligibility will follow 36 CFR 800.

4. Re-Evaluation of Effects: When project plans have been developed for individual
phases of the undertaking, or in light of new information, CDOT shall re-evaluate effects
(36 CFR 800.5) to known historic properties and shall provide effects determination for
newly evaluated historic properties within the APE.

5. Resolution of Adverse Effects: CDOT shall apply the criteria of adverse effect per 36
CFR Part 800.5 to any new or additional impacts that were not addressed in the FEIS.
Should adverse effects occur to these properties, FHWA and CDOT shall consult with
SHPO and the Consulting Parties to resolve adverse effects per 36 CFR 800.6, including
notifying the ACHP. Individual Memoranda of Agreement (MOA) shall not be executed
for new adverse effects; rather, this Agreement will be used in lieu of a standard MOA
and all resolutions of adverse effects discovered under re-evaluation(s) of the FEIS and
after the Record of Decision (ROD) shall be appended to this Agreement.

111. Mitigation
1. Archival Documentation

A. All resources resulting in a determination of adverse effect (36 CFR Part 800.5) will
be documented in accordance with the standards required for Level II documentation
found in Office of Archaeology and Historic Preservation (OAHP) Form 1595:
Historical Resource Documentation: Standards for Level I, II, IIl Documentation.
Archival photographs will be completed prior to beginning of the work causing the
adverse effect; final Level II reports may not be finalized prior to the start of
construction.

B. All documentation activities will be performed or directly supervised by architects,
historians, photographers, and/or other professionals meeting the qualification
standards for their field in the Secretary of the Interior’s Professional Qualification
Standards (36 CFR Part 61, Appendix A).

C. Originals of the documentation will be provided to SHPO and the Denver Public
Library Western History Collection, or other appropriate repository as identified.

2. Aesthetic Design

A. I-70 East Aesthetic Design Standards [Standards]: The Standards create a cohesive
vision for aesthetic design for the transportation corridor and will be integrated into
future engineering and construction efforts. Historic context sensitivity will be
incorporated into the Standards through incorporation of historic resources,
landmarks, buildings, and districts as reference images for design character, which
will be used to inform decisions regarding color, texture, materials, or other design
elements. Existing community character will be referenced in defining the themes
and recommendations of the Standards. The Standards will draw influence from the
I-70 East Aesthetic Design Guidelines, developed under the EIS process.
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B. SHPO and the Consulting Parties will be provided an opportunity for comment on the
development of aesthetic design including themes, colors, design features and
elements.

3. Brick-Lined Sewers: Adverse effects created by the project to historic brick-lined
sewers in the City and County of Denver will be subject to the terms and mitigation
stipulations of the February 2013 Programmatic Agreement Among the Federal Highway
Administration, The Colorado State Historic Preservation Officer, and the Colorado
Department of Transportation Regarding Brick-Lined Sewers in the City and County of
Denver.

4. Creative Mitigation: Film Production. Production of an approximately 30-minute
documentary film in TV-ready format, produced by Havey Productions.

A. Film will focus on the communities of Elyria, Swansea, and Globeville. Themes
include neighborhood character and historic development, impact of the initial 1960s
construction of the interstate/viaduct, and the impact and community engagement
under the current project.

B. Film will include outline of the Section 106 process and its application to this project,
highlighting selected resources subject to adverse effects, key historic resources in
the project area, and historic districts.

C. Spanish language, possibly through subtitles, will be incorporated to reach a larger
portion of community.

D. Film is intended for public awareness and education. The completed production will
be shared with the public, in whole or in part, at public meetings and/or film
showings, and on the project and/or CDOT website. The film will be produced in
TV-ready format with the intent of airing on television.

E. FHWA, CDOT, SHPO, and Consulting Parties will be provided the opportunity to
review and comment on the script and rough cut prior to execution of the final
product.

5. Creative Mitigation: Additional creative mitigation will be completed, including at least
two of the options reflected in Appendix B. Appendix B contains mitigation treatment
measures developed in consultation with SHPO and the Consulting Parties. FHWA and
CDOT shall consult with SHPO and the Consulting Parties in the final selection and
prioritization of mitigation options. Final authority in the selection of mitigation options
rests with FHWA, in the capacity of lead agency. Should concerns regarding the selected
options be raised by CDOT, SHPO, or the consulting parties, a meeting shall be held to
further consider the views of the concerned party. Selected projects may or may not
include, but must be reflective of, the detail expressed in the examples outlined below in
items (A), (B), and/or (C). The below are only examples and other mitigation from
Appendix B may be implemented at a similar level of detail:

A. EXAMPLE: Completion of a NRHP nomination for an eligible historic district
within the project APE:
i. Completion of the National Register Form and attachments;

ii. Submission of draft form for review to the CDOT Region 1 Historian, owner’s
representative for the historic district, National Register Staff at History
Colorado, and other entities as appropriate;

iii. Completion of public meetings at the discretion of the project’s Public
Information Officer;

iv. Attendance at the State Review Board meeting reviewing the application to

address questions of the State Review Board;
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v. Completion of edits as requested by CDOT, Owner’s representative, the State
Review Board, and/or Keeper of the National Register; or
B. EXAMPLE: Development of a historic context for full-color publication including
key historic themes in the area (such as Development of Transportation and Industry
in North Denver, with a focus on Elyria, Swansea, and Globeville; Neighborhood
development including built and human environment; other(s) as identified):

i. Project will be modeled on, and similar in magnitude to, the “Digging the Old
West” publication completed as Section 106 mitigation in conjunction with the
US 36 project;

ii. Include historic and current maps, photographs, and other exhibits as applicable;

iii. Completed context will follow the guidelines of the National Park Service white
paper The Components of a Historic Context;

iv. Publication will be reviewed by SHPO and the Consulting Parties and a plan for
distribution will be developed; or

C. EXAMPLE: Assistance with, or partnership in, the execution of physical

rehabilitation project(s) on National Register listed or eligible historic resource(s) in

the APE:

i. A project may consist of foundation stabilization, re-roofing, historic window
rehabilitation, masonry repointing, or other physical preservation work as
identified;

ii. Work must meet the Secretary of the Interior’s Standards and follow any
applicable National Park Service Technical Preservation Services Briefs;
iii. The selected project(s) will be subject to review under NHPA Section 106; or
D. A project or projects selected from Appendix B.

6. Additional Projects: As design and construction plans for the project corridor are
finalized, the project may be subject to additional adverse effects determined through
consultation under 36 CFR Part 800. Adverse effects identified after the FEIS will be
subject to the following mitigation stipulations:

A. Completion of mitigation as outlined in Stipulation II (1) (A-C);

B. CDOT and FHWA will consult with SHPO and the Consulting Parties to determine if
additional adverse effects individually or cumulatively necessitate additional
mitigation measures beyond the mitigation for individual adverse effects required in
Stipulation IT (6) (A) and the creative mitigation for the corridor specified in
Stipulations II (4) and II (5). If it is determined that additional creative mitigation is
appropriate, mitigation measure(s) may be selected, in consultation with SHPO and
the Consulting Parties, from Appendix B. Final authority in the selection of mitigation
options rests with FHWA, in the capacity of lead agency. Should concerns regarding
the selected options be raised by CDOT, SHPO, or the consulting parties, a meeting
shall be held to further consider the views of the concerned party.

7. Historic Preservation Standards and Professional Qualifications: FHWA shall ensure
that activities carried out under the terms of this Agreement follow the Secretary of
Interior’s Standards and Guidelines for Archaeology and Historic Preservation (48 FR
190:44716-44742).

1V. Coordination with the National Environmental Policy Act (NEPA)

FHWA shall use this Agreement as part of its responsibility to meet the requirements of
NEPA.
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V. Coordination with Section 4(f) of the Department of Transportation Act of 1966
(Section 4(f))
When applicable, FHWA shall use this Agreement as part of its responsibility to comply
with Section 4(f) as it applies to historic properties.

VI. Construction Phase Post-Review Discoveries
If previously unidentified historic properties or resources, or unanticipated effects, are
discovered after CDOT has completed its review under this Agreement, no further
construction in the area of the discovery will proceed until the requirements of 36 CFR
800.13 have been satisfied. CDOT shall consult with SHPO and the Consulting Parties to
record, document, and evaluate the NRHP eligibility of the property or resource and the
project’s effect on properties or resources determined eligible. These determinations may
be communicated to SHPO and the Consulting Parties via electronic mail, with hard
copies to follow. If neither the SHPO nor consulting parties submit any objection to
CDOT’s plan for addressing the discovery within 48 hours of receipt of the electronic
mail, CDOT may carry out the requirements of 36 CFR 800.13 on behalf of FHWA, and
the ACHP need only be notified in the event there is an adverse effect.

VII. Emergency Situations
Emergency situations will be addressed per the requirements of the Section 106 PA
among FHWA, SHPO, and CDOT: Stipulation XII. Emergency Situations.

VIII. Administrative Provisions
1. Monitoring and Reporting: No later than June 30" of each year the Agreement is in

effect, CDOT shall provide a report to FHWA, SHPO, and the ACHP regarding the status
of the Agreement, including the stipulations that have been implemented. The annual
report will also include any recommendations to amend this Agreement or improve
communications among the parties. The ACHP shall be provided a copy of the annual
report but shall not be required to comment on the report. FHWA and SHPO shall have
30 calendar days to review and provide comments on the annual report.

2. Dispute Resolution

A. Should any party to this Agreement object in writing to FHWA or CDOT regarding
any action carried out or proposed with respect to the implementation of this
Agreement, the agency shall consult with the objecting party to resolve the
objection.

B. If after initiating such consultation FHWA or CDOT determines that the objection
cannot be resolved through consultation, FHWA shall forward all documentation
relevant to the objection to ACHP, including the agency’s proposed response to the
objection.

C. Within 30 days after receipt of all pertinent documentation, ACHP shall exercise
one of the following options:

i.  Advise the agency that ACHP concurs with the agency’s proposed
response to the objection, whereupon the agency will respond to the
objection accordingly;

ii. Provide the agency with recommendations, which the agency shall take
into account in reaching a final decision regarding its response to the
objection; or

iii. Notify the agency that the objection will be referred for comment
pursuant to 36 CFR 800.7(a)(4), and proceed to refer the objection and
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comment. The agency shall take the resulting comment into account in
accordance with 36 CFR 800.7(c)(4).

3. Amendment and Termination

A. Any signatory to this Agreement may request that it be amended, whereupon the
parties will consult to reach a consensus on the proposed amendment. Where no
consensus can be reached, the Agreement will not be amended.

B. In the event that Congress amends Section 106 of the NHPA or in the case of
substantial changes to 36 CFR 800, the parties to this Agreement will meet to
consider whether it would be appropriate to amend the Agreement.

C. Any signatory to this Agreement may terminate it by providing thirty (30) days’
notice to the other parties, provided that the signatories and concurring parties will
consult during the period prior to termination to seek Agreement on amendments or
other actions that would avoid termination.

4. Duration of Agreement: This Agreement shall remain in effect for a period of ten (10)
years after the date it takes effect, unless it is terminated prior to that time. Ninety (90)
days prior to the conclusion of the ten year period, CDOT shall notify the parties via
email. Thereafter, provided there are no objections from the signatory parties, the terms
of the Agreement will automatically be extended for an additional five (5) years. At the
close of this 5-year period, the Agreement time frame may be further extended if agreed
to in writing by the signatories prior to the expiration date. If any party objects to
extending the Agreement, or proposes amendments, the parties will work together to
consider amendments or other actions to avoid termination.

5. Effective Date: This Agreement will take effect following execution by FHWA, SHPO,

and CDOT. Additional attachments or amendments to this Agreement shall take effect on
the dates they are fully executed by FHWA, SHPO, and CDOT.
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Execution and implementation of this Agreement and of all supplements to this Agreement evidence that
FHWA has taken into account the effect of the I-70 East Corridor Project undertakings on historic
properties and afforded the ACHP an opportunity to comment on those effects.

Signatories:

Federal Hjghway Administration
By: IUK‘QWC/& Date: L7‘//§'//é

John M. Cater, P.E., Colorado Division Administrator

Colorado State Historic Preservation Officer /

By‘h_"i [’J H‘_z‘ Date: L!}// “/ /é

| Steve Turner, m, SHPO

Invited Signatory:

Colorado Department gf Transportation

By: Date: "?L//‘f //(0
[ ]

Shailen P. Bha’h\,—-ﬁ(xecutive Director
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Concurring Parties:

City and County of Denver; Landmark Preservation Commission

By: Date:
Martin Goldstein, Chairman
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:yl pue:_ 7114/ 2elp

ennifér rrigo-CMecutive Director
M,ky\/\/\,
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Historic Denver, Inc.

By:

Annie Levinsky, Executive Director
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Date:
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Fairmount Cemetery Company (Riverside Cemetery)

By:

Kelly Briggs, President
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Date:
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Fairmount Heritage Foundation (Riverside Cemetery)

By:

Executive Director
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Community and Local Historic Preservation Advocate

By:

Patricia Carmody

1-70 East Corridor PA

Date:
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Appendix B.
Mitigation Treatment Measures

When avoidance or minimization of adverse effects is not appropriate or viable, the following
Treatment Measures are suggested for the resolution of adverse effects:

If Undertakings may or will result in adverse effects, FHWA, CDOT, SHPO, and Consulting Parties
may develop a treatment measure plan that includes one or more of the following Treatment
Measures, depending on the nature of historic properties affected and the severity of adverse effects.
Should mitigation measures reflected in this Appendix be completed by others without assistance or
involvement from CDOT, that treatment is no longer a viable treatment for mitigation under this
Agreement. This Appendix may be amended in accordance with Stipulation VI. A. of this Agreement,
Amendment and Termination.

A. Public Interpretation

Interpretation efforts might include, but are not limited to:

1.
2.

3,
4.
5

6.

Signage within the landscaped Partial Cover Lowered “cover.”

Interpretive signs placed throughout the neighborhood at points of community interest,
including but not limited to parks, recreation centers, and churches.

Partnering with the National Western Stock Show to include interpretive and potentially
interactive historic materials in their proposed visitor center.

Partnering with/expanding the existing HDI Story Trek initiative in the area.
Educational materials and/or presentations for area schools/community locations
including recreation centers and churches.

Incorporation of historic context or artistic interpretation on noise walls.

B. Education and Outreach

In an effort to educate and reach as many community members as possible through mitigation,
efforts will be made to complete activities of historic benefit that are of an educational nature.

1.

The development of hands-on, educational workshops at local community churches,
schools, or other community locations, possibly completed in cooperation with CPI
and/or HDI.

a. These workshops could potentially follow the Historicorps model.
The production of Historic Preservation education workshops and/or outreach at local
community churches and schools.
The documentation and interpretation of the history of former packing houses in the area,
an important local resource with little research or documentation.

C. Professional Services

Assistance with Historic Preservation Professional Services could be made available for
properties within the APE. These efforts may include, but are not limited to:

1
2
3.

4,
5

Completion of Local, State, and/or National Register Nominations

Completions of State Federal Historic Tax Credit Application

Assistance with Preserve America Community applications and associated Preserve
America grants

Documentation of Oral Histories of long-time residents and/or business owners
Productions of OAHP Level Il documentation

I-70 East Corridor PA 20



6. Other technical/professional services related to history or historic preservation
D. Resource-Specific Mitigation Treatment Measures

The need for specific historic preservation tasks and/or services and the opportunity to
incorporate history and historic preservation in proposed improvements has been identified within
the project area. With the Agreement of the consulting parties, one or more of the below specific
mitigation treatment measures may be implemented given that there is tie to the specific project
effects and the resources receiving the mitigation measures.
1. Assist in the development of a master landscaping plan focusing on the historic
appearance of Riverside Cemetery
2. Assist in the digitization/scanning of Riverside Cemetery historic documents
3. Assist in physical historic preservation/rehabilitation project(s). Work may focus on key
community landmarks and may partner with existing historic preservation programs to
accommodate the work (i.e.: HDI Sacred Landmarks)

E. Other Mitigation Options
1. Additional or alternate mitigation measures not outlined in Appendix B may be applied to

the project following consultation with the Concurring Parties and written Agreement of
the Signatories.
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